JOHN CHIANG
California Btate Qontroller

November 24, 2014
Fran David, City Manager
City of Hayward Redevelopment Successor Agency
777 B Street

Hayward, CA 94541
Dear Ms. David:

Pursuant to Health and Safety (H&S) Code section 34167.5, the State Controller’s Office
reviewed all asset transfers made by the Hayward Redevelopment Agency (RDA) to the City of
Hayward (City) or any other public agency after January 1, 2011. This statutory provision states,
“The Legislature hereby finds that a transfer of assets by a redevelopment agency during the
period covered in this section is deemed not to be in furtherance of the Community
Redevelopment Law and is thereby unauthorized.” Therefore, our review included an assessment
of whether each asset transfer was allowable and whether it should be turned over to the
Successor Agency.

Our review applied to all assets including, but not limited to, real and personal property, cash
funds, accounts receivable, deeds of trust and mortgages, contract rights, and rights to payment
of any kind. We also reviewed and determined whether any unallowable transfers of assets to the
City or any other public agencies have been reversed.

Our review found that the RDA transferred $102,348,009 in assets after January 1, 2011,
including unallowable transfers of assets totaling $32,882,838, or 32.13% of transferred assets.

However, as of June 30, 2012, the City turned over $28,789,886 in assets to the Successor
Agency. In addition, on October 25, 2013, the City turned over $4,092,952 in cash to the
Successor Agency. Therefore, no further action is required.

If you have any questions, please contact Elizabeth Gonzalez, Chief, Local Government
Compliance Bureau, by telephone at (916) 324-0622.

Sincerely,

JEFFREY V. BROWNFIELD, CPA
Chief, Division of Audits

JVB/mh

Attachment



Fran David, City Manager -2- November 24, 2014

cc: Tracy Vesely, Director of Finance
City of Hayward
Kelly McAdoo, Assistant City Manager
City of Hayward
Patrick O’Conell, County Auditor-Controller
County of Alameda
David Botelho, Program Budget Manager
California Department of Finance
Richard J. Chivaro, Chief Legal Counsel
State Controller’s Office
Elizabeth Gonzalez, Bureau Chief
Division of Audits, State Controller’s Office
Betty Moya, Audit Manager
Division of Audits, State Controller’s Office
Nicole Baker, Auditor-in-Charge
Division of Audits, State Controller’s Office
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Hayward Redevelopment Agency Asset Trangfer Review

Asset Transfer Review Report

The State Controller’s Office (SCO) reviewed the asset transfers made
by the Hayward Redevelopment Agency (RDA) after January 1, 2011.
Our review included, but was not limited to, real and personal property,
cash funds, accounts receivable, deeds of trust and mortgages, contract
rights, and rights to payments of any kind from any source.

Summary

QOur review found that the RDA transferred $102,348,009 in assets after
January 1, 2011, including unallowable transfers totaling $32,882,838, or
32.13% of transferred assets.

However, as of June 30, 2012, the City of Hayward (City) turned over
$28,789,886 in assets, to the Successor Agency. In addition, on October
25, 2013, the City turned over $4,092,952 in cash to the Successor
Apgency. Therefore, no further action is required.

Background In January of 2011, the Governor of the State of California proposed
statewide elimination of redevelopment agencies (RDAs) beginning with
the fiscal year (FY) 2011-12 State budget. The Governor’s proposal was
incorporated into Assembly Bill 26 (ABX1 26, Chapter 5, Statutes of
2011, First Extraordinary Session), which was passed by the Legislature,
and signed into law by the Governor on June 28, 2011.

ABXI1 26 prohibited RDAs from engaging in new business, established
mechanisms and timelines for dissolution of the RDAs, and created RDA
Successor Agencies to oversee dissolution of the RDAs and
redistribution of RDA assets.

A California Supreme Court decision on December 28, 2011 (California
Redevelopment Association et al. v. Matosantos), upheld ABX1 26 and
the Legislature’s constitutional authority to dissolve the RDAs.

ABXI1 26 was codified in the Health and Safety (H&S) Code beginning
with section 34161.

H&S Code section 34167.5 states in part, “. . .the Controller shall review
the activities of redevelopment agencies in the state, to determine
whether an asset transfer has occurred after January 1, 2011, between the
city or county, or city and county that created a redevelopment agency or
any other public agency, and the redevelopment agency.”

The SCO identified asset transfers that occurred after January 1, 2011,
between the RDA, the City, and/or other public agencies. By law, the
SCO is required to order that such assets, except those that already had
been committed to a third party prior to June 28, 2011, the effective date
of ABX1 26, be tumed over to the Successor Agency. In addition, the
SCO may file a legal action to ensure compliance with this order.
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Asset Transfer Review

Objective, Scope,
and Methodology

Conclusion

Views of
Responsible
Officials

Our review objective was to determine whether asset transfers that
occurred after January 1, 2011, and the date upon which the RDA ceased
to operate, or January 31, 2012, whichever was earlier, between the city
or county, or city and county that created an RDA, or any other public
agency, and the RDA, were appropriate.

We performed the following procedures:

e Interviewed Successor Agency personnel to gain an understanding of
the Successor Agency operations and procedures.

¢ Reviewed meeting minutes, resolutions, and ordinances of the City
Council and the RDA, the Successor Agency, and the Oversight
Board.

* Reviewed accounting records relating to the recording of assets.

e Verified the accuracy of the Asset Transfer Assessment Form. This
form was sent to all former RDAs to provide a list of all assets
transferred between January 1, 2011, and January 31, 2012.

¢ Reviewed applicable financial reports to verify assets (capital, cash,
property, etc.).

Our review found that the Hayward Redevelopment Agency transferred
$102,348,009 in assets after January 1, 2011, including unallowable
transfers totaling $32,882,838, or 32.13% of transferred assets.

However, as of June 30, 2012, the City of Hayward (City) turned over
$28,789,886 in assets to the Successor Agency. In addition, on October
25, 2013, the City turned over $4,092,952 in cash to the Successor
Agency. Therefore, no further action is required.

Details of our findings are in the Findings and Orders of the Controller
section of this report.

We issued a draft review report on March 24, 2014. Kelly McAdoo,
Assistant City Manager, responded by letter dated April 11, 2014,
disagreeing with the review results. The City’s response is included in
this final review report as an attachment.

Please note that the City’s response references finding(s) related to
Housing Assets. This finding(s) was eliminated due to a subsequent court
ruling.
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Asset Transfer Review

Restricted Use

This report is solely for the information and use of the City, the
Successor Agency, the Oversight Board, the Entity Assuming the
Housing Functions, and the SCQO; it is not intended to be and should not
be used by anyone other than these specified parties. This restriction is
not intended to limit distribution of this report, which is a matter of
public record when issued final.

-

%

JEFFREY V. BROWNFIELD, CPA
Chief, Division of Audits

November 24, 2014



Hayward Redevelopment Agency Asset Transfer Review

Findings and Orders of the Controller

FINDING 1— The Hayward Redevelopment Agency (RDA) made unallowable asset
transfers of $32,882,838 to the City of Hayward (City). The transfers
occurred after January 1, 2011, and the assets were not contractually
committed to a third party prior to June 28, 2011.

Unallowable asset
transfers to the
City of Hayward

Cash transfers in the amount of $4,092,952 were as follows:

e On March 2, 2011, the RDA made an unallowable loan repayment of
$1,041,075 in cash to the City of Hayward’s Water Enterprise.

¢ On March 2, 2011, the RDA made an unallowable loan repayment of
$831,877 in cash to the City of Hayward’s Sewer Enterprise.

e On March 2, 2011, the RDA made a loan repayment of $2,220,000
in cash to the City of Hayward for the B Street/Watkins/Mission/
Garage and B Street Retail and Civic Center.

Capital asset transfers were as follows:

= On March 11, 2011, the RDA transferred a total of $9,565,031
($5,870,000 from the Tax Allocation Bonds Capital Project Fund and
$3,695,031 from the General Capital Project Fund) in Land Held for
Redevelopment to the City under Resolution No. RA 11-06.

* On March 11, 2011, the RDA transferred $19,224,855 in capital
assets to the City under Resolution No. RA 11-06.

Pursuant to Health and Safety (H&S) Code section 34167.5, the RDA
may not transfer assets to a city, county, city and county, or any other
public agency after January 1, 2011. Those assets should be turned over
to the Successor Agency for disposition in accordance with H&S Code
section 34177(e). However, it appears that some of those assets also may
be subject to the provisions of H&S Code section 34181(a). H&S Code
section 34181(a) states:

The oversight board shall direct the successor agency to do all of the
following:

(a) Dispose of all assets and properties of the former redevelopment
agency; provided, however, that the oversight board may instead direct
the successor agency to transfer ownership of those assets that were
constructed and used for a governmental purpose, such as roads, school
buildings, parks, police and fire stations, libraries, and local agency
administrative buildings, to the appropriate public jurisdiction pursuant
to any existing agreements relating to the construction or use of such an
asset. Any compensation to be provided to the successor agency for the
transfer of the asset shall be govemed by the agreements relating to the
construction or use of that asset. Disposal shall be done expeditiously
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Asset Transfer Review

and in a manner aimed at maximizing value. Asset disposition may be
accomplished by a distribution of income to taxing entities
proportionate to their property tax share from one or more properties
that may be transferred to a public or private agency for management
pursuant to the direction of the oversight board.

Order of the Controller

Pursuant to H&S Code section 34167.5, the City of Hayward is ordered
to reverse the transfer of the above assets in the amount of $32,882,838.
However, as of June 30, 2012, the City had returned a total of $9,565,031
in Land Held for Redevelopment and $19,224,855 in fixed assets to the
Successor Agency. In addition, on October 25, 2013, the City turned
over cash-for loan repayments totaling $4,092,952 to the Successor
Agency. Therefore, no further action is necessary.

City’s Response to the Draft

The City and the Successor Agency disagree with the SCO findings in
the draft report. The draft report identifies $4,092,952 in unallowable
asset transfers from the former redevelopment agency to the City of
Hayward. . . These Loan Repayments (in excess of the amounts noted
in the Controller’s Report) were returned to the Successor Agency on
October 25, 2013 in compliance with the Department of Finance’s
determination on the Other Funds and Assets Due Diligence
Review. . ..

SCO Comment

We completed fieldwork on April 30, 2013, and at the time, the
$4,092,952 in loan repayments were not returned to the Successor
Agency. Since then, the City has returned these assets to the Successor
Agency and provided the proper documentation. The SCO has noted this
corrective action in the final report. No further action is necessary.
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Schedule 1—
Unallowable RDA Asset Transfers to the City of Hayward
January 1, 2011, through January 31, 2012

Cash assets:
Cash transferred to the City on March 2, 2011 $ 4,092,952
Capital assets:
Land held for redevelopment transferred on March 11, 2011 9,565,031
Assets transferred on March 11, 2011 19,224 855
Total unallowable asset transfers to the City of Hayward 32,882,838
Land held for redevelopment returned to the Successor Agency as of June 30, 2012 (9,565,031)
Assets returned to the Successor Agency as of June 30, 2012 (19,224,855)
Loan repayment turned over to the Successor Agency on Qctober 25, 2013 (4,092,952)
Total amount subject to H&S Code section 34167.5 $ —
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Attachment—
City’s Response to
Draft Review Report




April 11,2014

Elizabcth Gonzalez, Chief

Local Goverrment Compliance Burean
State Controller's Office, Diviston of Audits
P.O. Box 942850

Sacraniento. CA 942350-5874

RE.: Hayward Redevelopment Agency Asset Transfer Review
Dear Ms. Gonzalez:
T am responding on behalf of the Hayward Successor Redevelepment Agency to the draft Assat

Transfer Review Report recently completed by the State Controller’s Office. The Hayward
_g_@sMgenc\ the {,lt’l of Havward and the Havward Hm@ gg Author;ty have n;medlg(_i

Finding 1 — Unallowable Asvet Transfers to ike City of Hayvward

The draft report identifies $4,092,952 in unaliowable asset transfers from the former
redevelopment agency to the City of Hayward, specifically citing repayments oi® (131,041,075
to the City’s Water Fnterprise Fund; (21 831,877 to the City’s Sewer Enterprise Fund; and (3)
$2,200,000 to the City (collectively, the “Loan Repayments™).

These Loan Repayments (in excess of the amounts noted in the Controller's Report) were
returned to the Successor Agency on Ogtober 25, 2013 in compliance with the Depariment of
Finance’s determination on the Other Funds and Asseis Due ™iligence Review, The Successor
Agency remitted the funds returned to it from the City to the Alameda County Auditor-
Controller who subsequently distributed those funds to the uffected taxing entities as prescribed
in applicable law. Please see Attachment 1 to this letter, which presents accountiag records
demonstrating the transfer of these funds from the City into the Successor Agency cash balance
and the remittance of those funds ta the County-Auditor Controller for distribution. The
Successor Agency received its finding of completion from the Department of Finance, and as a
result, the loans remain enforceable obhgations of the Hayward Successor Agency under Health
and Safety Code Section 34191.4(b)(1) and the City and Successor Agency will continue to seek
repayment of these loans in accordance with the provivions of AB1484

Because the Loan Repayment finds have already been returned by the City to the Successor
Agency, the City and the Successer Agency respectfully request that the SCO remove all
findings related to the Loan Repayments from the SCO's final report

Offire of tne Cily Manager

777 B Sireet « Hayward « CA » 94541-5007
Tel £10-883-43020 « Fax 510-583-1601 « Website www.hayward-ca.oov




Hayward Response 1o Draft Asset Transtar Review Report
dpril 11, 2074
Page 2 of 1

Findg 2 — Unailowoble Asset Transfers to the Eniity Assuming the Housing Functions

The draft report notes that there are $10,712.940 in unallowable asset transfers made from the
former redevelopment agency to the City of Haywaid. The Draft Report inaccurately states that
the housing assets were transferred to the City. The City did not receive ary housing azsets and
is not the entity elected to retain the housing assets. All housing assets were instead transferred
to the Hayward Housing Avthority i comphance with Section 34176¢b).

On Jaruary 10, 2012, the Haywaid Housing Authonity adopted Resolution 12-01 agresing to
retain the housing assets and functions previously performed by the fo:mer redevelopment
agency as allowed uncer Health and Satety Code Section 34176(b)(Attachinent I1). We dispute
the vharacterization of these as disallowed asset transfers because ihey were duly listed on the
Hayward Successor Agency’s Housing Asset Transfer List, which was approved by the
Department of Finance (DOF) on February 25, 2013 (see Attachment {If for Approval Letter)

In the exit conference with the State Controiler's Office staff, your stoff indicated that because.
these assets were transferred ditectly from the former redevelupment agency to the housing
successor and did not go to the Successor Agency first, the transfers would be classified as
unaliowable, even though all of the assets now ulumately reside with the legally correct entity
(the Hayward Housing Authority). Your staff indicaied that the Successor Agericy Oversight
Board could adopt a resolution: acknowledging the DOF's review and findings regarding the
Housing Asset Transfer L.ist and directing transfer of these assets to the Housing Autiiority, as
the entity retaining the housing assets and functions of the former redevelopment agency under
the Health and Safety Code and that this would remedy the finding in the SCO report. On May
20, 2013, the Hayward Oversight Board adupted Resolution 2013-03, taking precisely these
actions {See Attachment IV). [ believe this resolution was submitted to your staff team prior to
completion of the draft report

In addition, in the recently released ruling in the case Citv of Fresno v State of Culifornia,
Sacramento Superior Court Case No. 34-2013-80001450-CU-WM-GDS, the Court ruled that the
SCO lacks the statutory authority to order the reversal of transfers of housing assets which were
transferred in the manner prescribed in Heaith and Safety Code Section 34176 (See Attachment
VI). As in the City of Fresno [itigation, the Housimg Assets were transferred to the Housing
Authority in comphance with Health and Safety Code Section 34176, making the SCO's order
with regards to the Housing Assets unnecessary and improper,

The SCO's inteipretation of 34175(b) is erroneous and leads to the iflusion that the Dissolved
RDA inappropriately transferred the Housing Assets to the City, when in fact such a transfer was
the intended and logical result of the application of Health and Safety Code Section 34176(b).
The City, the Housing Authority and the Successor Agency request that the findiny be removed
trom the SCO’s final report.

In sum, the City of Heyward, the Hayward Successor Agency and the Haywaid Housing
Authority have taken the apptoprate remedial actions to address the findings outlined in the draft

160G 504588 2



Havward Response to Draft Asset I'vansfer Review Revort
Aprif 41, 2014
Puge 3 of 3

Assct Transfer Review report and respectfully request that these findings be corrected and/or
removed from the SCOs final report accordingly

I am happy to answer any further questions on these issues and can be reached by phone at (510}
583-4305 or via email hslly mesdoo.@hayward-ca. ooy

Sincerely,

Kelly McAdoo

Assistant City Manager

Attachments: _
Attachment T —. Hayward Successor Agency Accounting Records
Attachment 1i — Housing Authority Resolution 12-01
Attachment HI— Department of Finance Housing Asset List Approval Letter
Attachment IV — Hayward Oversight Board Resolution 2013-05
Attachment V — €ty of Fresno Ruling

cc:  Fran David, City Manager
Michae! Lavwson, City Attomey
Tracy Vesely, Director of Finance
Maureen Conneely, Assistant City Attorney
Heather Gould, Goldfarb Lipman
Rafael Yaquian. Goldfarb Lipman
Jeffrey Brownfield, Chief, Division of Audits, State Controller’s Office
Richard Chivaro, Chief Legal Counsel, State Coniroller’s Office
Betty Moya, Audit Manager, Division of Audits, State Controlier’s Office
Nicole Baker, Auditor-in-Charge, Division of Audits, State Controller’s Office
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ATTACHMENT II

HOUSING AUTHORITY OF THE CITY OF HAYWARD
RESOLUTION NO. HA- 12-01
Introduced by Commissioner Halliday

RESOLUTION ELECTING TO RETAIN THE HOUSING
ASSETS AND FUNCTIONS PREVIOUSLY PERFORMED BY
THE REDEVELOPMENT AGENCY OF THE CITY OF
HAYWARD PURSUANT TO HEALTH AND SAFETY CODE
SECTION 34176

‘WHEREAS, Assembly Bill 1X 26 (the “Digsolution Act”) and Assembly Bill 1X
27 (the*so-called Voluntary Redevelopment Program Act™) were enacted on June 28,2011, o
significantly modify the Community Redevelopment Law (Health & Safety Code §33000, et
seq., the “Redevelopment Law™); and

WHEREAS, on Augnst 11, 2011, the California Supreme Cowrt agreed to review
the California Redevelopment Association’s and League of California Cities’ petition
challenging the constitutionality of the Redevelopment Restructuring Acts; and

WHEREAS, on Decernber 29, 2011, the California Supreme Court ruled that the
Dissolution Act is Jargely constitutiona’ and the Alternative Redevelopment Program Act is

WHEREAS, the Court’s decision means that all California redevelopment
agencies will dissolve on February 1, 2012 pursuant to the Dissolution Act; and

WHEREAS, Section 34176(s) of the Redevelopment Law provides that the city
that authorized the meaﬁonofa-redcwhmagmcymaydmtmm&hthehousﬁ:gm and
functions previously performed by the former redevelopmert agency; and '

WHEREAS, Section 34176(5)(3) of the Redevelopient Law provides that if the
city that authorized the uwﬁonofaredwelopmmagmyclecmhmtmtﬁnﬁxebouﬁngam
and funcﬁonspxmm”mnedbythefomermdevdnpmemagmymdthmismm thay
one focal housing authority in the territorial jurisdiction of the former redevelopment agency, the
city may mmehca!hwﬁngamhnﬁwwhichﬁﬂminﬂwheuﬁngmmdﬂmmm
previously performed by the former redevelopment agency; and

~ WHEREAS, the City of Hayward (the “City™), by Resolution No. 12-006, adopted
on January 10, 2012, elected not to retain the honsing assets and finctions previously performed
by the Redevelopment Agency of the City of Hayward (the “Agency™) in accordence with
Section 34176 of the Redevelopment Law and instead selected the Housing Authority of the City
of Hayward (the “City Housing Authority™) to serve as the successor housing agency pursuant to
Section 34176{b)(3) of the Redevelopment Law.,



ATTACHMENT Il

NOW, THEREFORE, BE IT RESOLVED, that the City Housing Authority
hereby acoepts the designation, and hereby declares its intent, to serve as the successor housing
agenay for the Agency in accordance with Section 34176(h)(3) of the Redevelopment Law.

BE IT FURTHER RESOLVED, that ths City Housing Authority’s Executive
Director is hereby directed to file a copy of this reselution with the Alameda County
Auditor-Controller,

BE IT FURTHER RESOQLVED, that the City Housing Authority’s Executive
Director is herchy anthorized to take such additional actions, and to execute al documents
necessary and appropriate, for the Agency to transfer the assets of the Ageney to the City
Housing Authority in its capacity as successor bousing agency fo the Agency, pursuant to Section
34176(b)(3) of the Redevelopment Law,

HAYWARD, CALIFORNIA, _Jauuary 10 , 2012
ADOPTED BY THE FOLLOWING VOTE:

AYES: COMMISSION MEMBERS: Zermefio, Quirk, Halliday, Peixoto, Salings, Henson
CHAIR: Sweeney

NOES: COMMISSION MEMBERS: None
ABSENT: COMMISSION MEMBERS: None
ABSTAIN. COMMISSION MEMBERS: None

bev s
.

L1 e e

3 R R ¥
ATTEST: _oy daJisiow.  jpfter

SemWOf%mAﬁtﬁo&tyofthe
City of Hayward

APPROVED AS TO FORM:

{..&{/t_, -Lieim‘,_ ,é’ S' &d.y‘-—- £ i e

General Counsel of the Housing Authon

of the City of Hayward uthorty

Pagr 2 of Resolution No. HA 12-01
Page 2 of 2
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EpMune & BROWN JR. » SaverRNOR
WiB L BTREET R BADRAMENTR CA B 5B 1 45748 B WawW Dnr,m.an_v

February 25, 2013

Ms. Keally McAdao, Assistant Clty Manager
City of Hayward

777 B Strest

Hayward, CA 94541

Dear Ms. McAdoo:
Subject; Housing Asset Transfer Form

This letter supersedes the California Diepartmant of Finance’s (Finance) Housing Asset Transter
Form letter datec August 31, 2012, Pursuant to Health and Safety Code (HSC) section 34176
(a) (2). the Cry of Hayward Housing Successor Agency (Agenny) submitted B Housing Assats
Transter Form (Form) to Finance on August 1, 2012 for the penod February, 1 2012 through
August 1, 2012, Finance issued its detenmination related to those transferred assets on August
31,2012 Subsequently. ths Agency requested a Meet and Confer session on one or more
;te::'ns that was abjected fo by Finance. The Meet and Confar session was held on January 23,
2013,

Based on a review of additional information and documentation provided fo Finance duwring the
Meet and Confer process, Finance has completed its review of those specific items being
disputed.

» Exhbit A, ltems 1 and 2 — Finance no longe: objects to the transfers. Finance originally
chjected to the transfers because the real properties were iransferred to the City prior to
February 1, 2012. HSC 34176 (a} (2) states the list shall include assels transferred
between February 1, 2012, and the date upon which the list is created The Agency
contends that the property was transferred from the former redevelopment agency
(RDA,) to the City in March 2011, prior to February 1, 2012; however, the Clty then
transferred the property to the Agency on July 27, 2012. Although the proparties are
housing assets, they are still subject to review by the Stale Controller’s Office since the
properties ware transferred prior o Fabruary 4, 2012,

+ Exhibit D, ltsm 1 - Finance no longer objects to the transfer. Finance originally objecter
to the transfer because documents provided were not sufficient to demonstrate that the
former RDA housing funds were loaned to the City for payments related to the SR238
Housing Seitlement Agreement. The Agency provided documentation showing the loan
was made 10 tne Cily on March 2, 2011 from the Low and Moderate Incame Housing
Fund. Trerefore, the item is a housing asset pursuant to HSC section 34176 {e) (31

» Exhbit D, ltems 1C6 and 107 — Finance confinues to object to the transfers. Finance

onginally objected to the transfers because the loan agresmenis are between the
Housing Authority of the City of Hayward and the barrowers. Furthermore, the loan

Page 1 of2



Ms. MeAdoo S
Febmary' 25, 2013 ATTACHMENT IIT

Page 2

agresments ware executed after June 27, 2011, Even i the City- was acting on behalf of
the former ROA, HSC 34163 (b) prohibits an agency from enterng Into agreements,
abfigations, or contracts with any entity for any ourpose after June 27, 2011.
Additionally, HSC section 34183 (a) states that the former RDA shall not have the
authonty to, and shall not, make loans or advances or grant or enter into agreements fo
provide furids or provide financial assistance of any sor to any entity or person for any
purpose. Therefors, the Hems are not housing assets and shall be returned to the
successor agency. The successor agency shall administsr the receivables and ary
payments received shall be used to fund approved enforceablz apligations or be
disbursed to the aftected taxing entities

This is Finance's final determination related lo the asssts répqrted ont your Form. Except for
ltems disallowed as noted above, Finance is not objecting to the remairng items listed on youl
Form. Assets transferred deemed not to be a housing asset sheil be rettrned to the successor
agency,

Please direct inquiries to Evelyn Suess, Dispute Resolution Suparvisor or Mary Haiterman,
Analyst ai (96) 445-1546.

Sincerely,
s

Steve Szalay
Lotal Government Consukltant

o Mr Omar Carter, Housing developmant Specialist, City of Hayward

Ms. Carol 8. Orth. Tax Analysis Division Chief, Alameda County
California State Controller's Office
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ATTACHMENT IV

RESOLUTION. 2013-05

RESOLUTION OF THE OVERSIGHT BOARD OF THE SUCCESSOR
AGENCY FOR THE REDEVELOPMENT AGENCY OF THE CITY OF
HAYWARD, ACKNOWLEDGING STATE DEPARTMENT OF
FINANCE REVIEW AND FINDINGS RCGARDING THE HOUSING
ASSET TRANSFER LIST AND DIRECTING TRANSFER OF
HOUSING ASSETS CONTAINED IN THE DEPARTMENT OF
FINANCE APPROVED HOUSING ASSET LIST TO THE HOLSING
AUTHORITY OF THE CITY OF HAYWARD ACTING AS THE
HOUSING SUCCESSOR AGENCY PURSUANT TO CALIFORNIA
HEALTH AND SAFETY CODE SECTION 34181 (9]

WHEREAS, the California state legistature enacted Asgembly Bill x1 26 (the
“Bassolution Act™) to dissolve redevelopment agencies forined under the € ‘ommunity
Redevelopment Law (Heaith and Safety Code Section 33000 et seq.); and

WHEREAS, pursuant tc Health and Safety Code Section 34173, the City Council of the
City of Hayward (the “City Council™) declared that the City of Hayward, a charter city (the
“City”), would act as suceessor agency (the “Successor Agency™) for the dissolved
Redevelopment Agency of the City of Hayward (the *Dissolved Agency™) eifective February 1,
2012; and

WHEREAS, pursuant to Health and Safety Code Section 34176(b}(3) of the.
Redevelopmient Law, the City Couneil elected for the City pot retain the housing assets and
functions previously performed by the former redevelopment agency, and nstead selected the
Housing Authority of the City of Hayward (the “City Housing Authority”) (o serve &s the
successor housing agency pursuant to Section 34176(b)(3) effective February {, 2012; and

WHEREAS, on August i. 2012, the Housing Autherity submitted the Housing Asset
Transfer List (the “Diaft Housiag Asset List™) to the California Department of Finance (the
“Department™) (Attachment II] to the Staff Report dated May 20, 2013 (the “Staff Repost™)).
The Draft Housing Asset List was & list of all “housing assets” of the Dissolved Agency, as
defined 11 Health and Safety Code Section 34176{e), including. real and personal property
interests acquired for Jow- and moderate-income housing purposes; encumbered funds; loan and
grant receivables for assistance provided by the Low end Moderate Income Housing Fund
{"“Housing Fund”); rents and payments from housing operations; and amounts owed to the
Housing Fund as a result of previously deferred or borrowed Housmg Fund deposits; and

WHEREAS, the Housing Authonty received a lefter fiom the Department dated February
23, 2013, approving all housing assets listed on the Draft Housmg Asset List (except for Items
106 and 107 on Exhibit D thereof) herein after referred to as the *“Final Housing Asset List”
(Attachment II to the Staff Report) which includes all of those housing assets approved by the
Department; and
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ATTACHMENT IV

WHEREAS, the State Controiles’s Otfice (the “SCO”) mtends io conduct a review of the
Dissolved Agency's assets. The SCO has stated in other published audits that the transfer of
housing assets fiom a successor agency to a housmg successor requires Oversight Board acticn
directing transfer of those assets; and

WHEREAS, the Successor Agency requests that the Oversight Board direct transfer of
the housing assets contamed i the Pinal Housing Asset List to the Housing Authority as the
bousing successor fur the Dissolved Agency, and

WHEREAS, the accompanyirg Fimal Housing Asset List and the Staff Report provide
supporting information upon which the actions ser forth i this Resolution are based.

NGW, THEREFORE, BE IT RESOL.VED that the Oversight Board hereby finds and
determines thai the foregotng recials are trve and correct, and together with the following
documents and :nformation form the basis for the approvals, authonizations, findings, and
determinations set forth im this Resolution: (1) the Final Housing Asset List: (2) the Staff Report:
and (3) the mformation provided by the Successor Agency and Housing Authority staff and the
public,

BE IT FURTHER RESOLVED that in accordance with Health and Safety Code Szerien
34181(c), the Uversight Board does héreby authorize and direct the transfer of the housmg assets
contained 1n the Final Housing Asset List to the Houstag Authority achirg as the housing
successor to the Dissolved Agency, and to do everything necessary and appiopnate to offectuats
said iransfer

BE IT FURTHER RESOLVED that the transfer of the interests shown in the Final
Housing Asset List to the Housing Authonty 1s exerpt from the requaements of the California
Environmental Quahty Act pursuant to State CEQA Guidelines Section 15301 {as an action
resulting tn continuation of an existing facility).

BEIT FURTHER RESCLVED that the Successor Agenty 1s hereby directed to notify
the California Department of Finance of the actions set forth in this Resolution in accordance
with Health and Safety Code Sections 34179(h) and Section 34181(f).

BE IT FURTHER RESOLVED that this Resolution shall take effect at the time and mn
the manger presenbed in Health and Sarety Code Section 34179(h)

HAYWARD, CALIFORNIA, May 20, 2013

ADOPTED BY THE FOLLOWING VOTE:

AYES: 4 BOARD MEMBERS. Swes=ney, Chair
Hodges
Salinas
Armas
2
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NOES:
ABSTAIN;

ABSENT:

0

0

3

ATTACHMENT 1V

BOARD MEMBERS.

BOARD MEMBFERS

BOARD MEMBERS Valie
Henson
Bristow

ATTEST: t%’&mr

Oversight Board Designated
Commumcation Official
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ATTACHMENT V
1
: FILED/ENDORSED
e ,
3
EEB 1 1 2014
; Arfer
5 By S, Les, Deputy Clerk
5
7
8 SUPERIOR COURT OF CALIFORNIA
g COUNTY OF SACRAMENTO
10 , _
| CITY OF FRESNO; SUCCESSOR Case No. 34-2013-86001450.CU-WM-GDS
11 § AGENCY TO THE
REDEVELOPMENT AGENCY OF
12 ¥ THE CITY OF FRESNO, _ _
RULING ON SUBMITTED MATTER:
13 Plaintiffs and Petitioners, PETITION FOR WRIT OF MANDATE
v, AND COMPLAINT FOR DECLARATORY
14 AND INJUNCTIVE RELIEF
STATE OF CALIFORNIA; ANA J. -

15 § MATOSANTOS, in her official capavity

as Director of the State of Califormia

16 Dmmen! of Finance, JOHN
CHIANG, in his official capacity as

17 | Contreller of the State of California;

VICKI CROW. in her official capacity

18 § as Auditor-Controller of the County of

Fresno,
19
[ 20 Defendants and Respondenty.
| 21
22
23 Introduction
24 The long and complicated process of winding down the activities of redevelopment agencies
25 | contumes. Tn this case, which involves a petition for writ of mandate under Code of Civil Procedore

26 I section 1085 and claims for declaratory and injunctive relief, the City of Fresno and the Successor Agency

27 | ‘tothe former Redevelopment Agency of the City of Fresno ("petitioners™) challenge several administrative

28
!

RiLING ON SUBMITTED MATTER
CASE NO. 34-2033-80001450-CU-WM-GDS
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ATTACHMENT V

|

1 § orders and determinations made by respondents State Controller and Department of Finance (“DOF),

2 The order and determinations at issue here are the following:

3 ! An Order of the State Contioer dated March 14, 20i3, directing the City to return

4 housing assets, including ¢ash, that had been transferred to the City as the designated

3 housing successor to the former Redevelopment Agency

: 2 Two related determinatious by DOF Cuted Yanuary 11, 2013 and June 27, 2013, The

: first determination found that 2 balance of $168,534 in the Successor Agency's Low

§ and Moderate Income Hausing Fund (“LMIHF™) was available for transfer to taxing

. ’ ; entities. The second determination found that 2 balancs of $4,933, 178 in the Successor
N Agency’s Other Funds and Accounts was availible for transfer to taxing entities. The
E :; two determinations addressed oash housing assets previowsly transferied to the City a5

B the designated housing suceessor to the former Redevelopment Agency, and effectively
14 directed the City and the Successor Agency to accomplish the transfer of the cash

15 (totaling £5,101,71 2) to the Successor Agency

16 3. A determination by DOF dated June 27, 2013 that an account receivable payable from
17 Utihty Trailer Sales (“UTS™) to the former Redevelopment Agency is to be considered
18 payable on demand and therefore is considered “cash” or a “cash equivalent™ for
19 purposes of the Due Diligence Review,
20 4 A defermination by DOF dated March 19, 2013 that a payment to the City under an
21 agreement entered into between the City ard the former Redevelopment Agency in
22 2000, referred to in this ruling as the “Downtown Stadium Agreement”, is not an
23 enforceable obligation that may be paid with funds from the Redevelopment Praperty
24 Tax Trust Fund (“RPTTF").
25 The Court heard oral ergument on Frday, January 19, 2014. At the closs of the hearing. the Court
26 took the maiter under submission for issuance of 2 written mitirg. Having considered the aral and written
s Respondent Vicki Crow, the F&'ésno Caunty Auditor-Cantroller, filed sn answer fo the petition ut flled no briefing
78 [ onthe merits «nd has nol taken an active role in the case.

2
CASENG. 420038000 S WAL
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ATTACHMENT V

1 | arguments submitted by the parties, as weil as the documentary evidence, the Court now 1ssues its final

2 § ruling
3 Standard of Review
4 Petitioners seek a writ of mandate pursuant to Code of Civil Peocedure section 1085 t0 review the
3 administeative orders amd determinations of respoudents State Controlter and DOF, described above, under
CE the redevelopment dissolution laws. In ordinary mandamus actions the Court applies an abuse of
i discretion standerd, reviewing the challenged administrative decision to determine if it was arbitrary,
8 capricious, or entirely laching in evidentiary support, or whether the agenzy failed to follow the procedure |
9 and give the notices the law requires. (Shelden v. Marin Coary Employees” Relirenten! Association
10 (2010) 189 Cal App 4™ 458, 463, see also, Ridgecrest Charter School v. Sierra Sands Unified School
:i 1 District (2005) 130 Cal. App.4™ 986, 1003 )
1; ' The Court’s review necessarily extends to the question of whether the respandents properly
14 4 apphed the Jaw. Issues involving the agency’s nterpretation of statutes raise questions of law, upon which
15 the Court exercises its ndependent judgment. (Caffornia Correctional Peace Qffficers ' Associgqtion. v

i 16 | State of California (2010) 181 Cal.App 4th 1454, 1460)

17 Urider well-gstablished principles of law, there is a presumption that the agency’s action was vah,
18 | and petitioners have the burden of demonstrating that it was not (See, e g.. MCM Consiruation, fac v

18 § Cuty and Coumy of San Francisco (1998) 66 Cal. App. 4% 359, 368.)

20 In this case, because declaratory and fnjunctive relief are easentially ancillary remedies to issuance
21 § of a writ of mandste, the standard of review to be applied by the Court is identical

22 Tins procesding arises out of an admmishiative determination that did not involve an evidentiary
23 | hearing or other formal fact-finding procedure, The Court therefore must find the relevant facts based on
“ the evidence submuited by the parties ? Because this case involves several separale adminstrative actions,

23 the Court will set fertl its determination of the teievant facts for each of those actions, based on the
26

27 * No formal administrative record has been lodged with the Court. All evidence has beep presented through
declarations or requests for judical notice. Petiroier’s recuest for Judicial notice filed on December 20, 2013,
28 | including Exhibits 32-35, 5 granted., Respondents have not ob jected 1o the request.

3

 RULING ON SUBMITTED MATTER
CASENO 34-2013-81001450-CU-WM.CDS i
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AFTACHMENT ¥
1 | preponderance of the evidenice, under separate headings below.
2 State Controlies's Order
3 Facts:
4 The Coyrt finds that the following are the facts relevant to petitioners’ challenge to the State
3 | Controller's Order
6 On January 26, 2012, the Fresno City Council adopted Resolutian 2012-12 in nrder to address the
7  imminent dissolution of the Redevelopment Agency of the City of Fresno. ‘The Resolution previded that
| the City elected to serve as the Successor Agency 1o the Redevelapment Apency. The Resolation furthe
9 .
provided that the City elected *...to assume all nights, powers, assets, liabititios. duties and obligations
10
- associated with the housing activities ¢f the Agency in accordance with Health and Safety Code section
1
3 34176", "The City thus elected to serve as the Successor Agency to the former Redevelopment Agency,
13 and to act as the successor to the former Redevelopment Agency for hovsing purpuses. The City*s Mayos
14 | tpproved the Resolution on January 30, 2012, and the Resolution became effective on that date.?
15 On February 1, 2012, (he Redevelopment Agency was dissolved by operation of faw as provided
15 | ' the redevelopment dissolution laws and the Supreme Court’s decision in California Redevelopsent
17 | Asvociation v. Matosantos (2011) 53 Cal. 4™ 231
f 1% On the same date, the Suceessor Agency ransferred the former Redevelopment Agency’s
19 | housing-related assets (o the City, acting as the housing successor. The assets were placed in the City’s
20 | new Low and Moderate Income Housing Fund.*
2] The assets ransferred included $17,880,383 in cash, $12,906,497 in rescivables and advances, and
22 | $10,682,955 in property betd for resale, for & total of $41,469,835 °
23 At the time of this transfer, the Ovessigit Board for the Successor Ageney had not yet held its first
24
25
* See, Index to Petitioners’ and Plaintiffs’ Documentary Evidence (“Evidence”), Exhibit 29
261 See, Decluratan of Debra Barletta, Financial Officer of the Successor Agency to the Redevelopment Agency of the
97 City of Fiesno, peragraph 3
s See, Evidenas, Exiibit 29. City of Fresne Reaevelopment Agency Asset Transfer Review prepared by the State
28 | Controller’s Offics. dated March 2013.
4
RULING ON SUBMITTED MATIGR
CASE NO. 34-2013 80001 450-CU-WM-GDS
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ATTACHMENT Vv

| § meeting, which teok piace on April 39, 201 2.8

2 On Maurch 14, 2013, the State Controiler issued a report reviewing all asset transfers made from

3 | the City of Fresno Redevelopment Agency to the City of Fresn after January 1, 2011, The report found

4} thetthe Redeveiopment Agency had made urmllowable transfers of assels totating $41,469,835, 1.6, ail of

3 the cash, receivables and advances and property held for resale that had been transferred to the City's Low 7

) | and Moderate Income Housing Fund, s desciibed above. The basis of this finding was the State

7 Contraller's legal conclusion that Health and Safety Code section 341 81{c} required the Qversight Board

. fo direct the Successor Agency to “[t]ransfer housing respongibilities and all rights; powers, duties and

? obligations . to the appraphiate eatity pursuant to Sectio 341767, and thigt until & transker of the assets to
l? the Successor Agency was made, the Oversight Board was denied the oppaitunity to take such action. In
:; essence; the State Controller found that a direct transfer of the housing assets from the Svccessor Agsncy
3 of the Redevelopiment Agency to the City as housing suscessor agency was improper. The State
14 Controlier ordered the City. acting as the Successor Housing Ageircy, to reverse the transfer of those assets |
15 | and return them to the Successor Agency
16 Analysis:
17 The State Controller makes no attempt to defend its order in this praceeding, Instead, it ciamms

18 | thatthe order is moot. The Court is not persuaded. As pelrtioners argue, the continned existunce of the
19 ¢ orderconstitutes a cloud on the title of real property housmg assets and may inhibit the use of any of the
20 | housing assuts, res| property or otherwse, for their intended purposes. The Court therefore finds it

21 necessary and appropriate to address the issue of wheiher the order is valid

2 The Court finds that it is nat The State Controller’s authority to review asset hansfers from a
23 § successor agency ta a city occurring aRer January 31, 2012 arises out of Health and Safety Code section
2 34178.8. The statute specifically provides, however, that “{tJhis section shail not apply to housing assets

2 as defined in subdivision (a) of Section 34176.” Itis undisputed for the purposes of reviewing the State
26

_ ® See, Declaration of Marlene Muphey, Execetive Director of the Successor Agency to ths Redavelopment Agency
271 of the City of Frauno, paragraph 19, :

28 | 7 See. Evidence, Exhibit 19 Finding and Order of the Controller, pages 4-5.

5
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ATTACHMENT Vv

I | Controller’s order ihat all of the assets covered by the order are housmg assets of the former

2 | Redevelopment Agency The State Controller therefore lacked the authority to make the order.

3 Furthermore, the order is based on the theory that the Oversight Board has the authority, and the

4 right, to direct or approve the tranisfer of the former Redevelopment Agency’s housing assets to tie agency

3 acting as the housing successer, and that any transfer done witheut such dyrection or approval is invalid,

6 This theory 15 untenable because Health and Safely Code section 39176(a)(1) specifically provides that if a

i ¢ty that created & redevelopment agiency elects 1o retgin the auihority ta perform housing functions

8 previously performed by the agency, “ . all rights, pawers, duties, obligations, and housing assets.. shall

? be transferred to the city”. (Emphasis added.) Furthermore, Health and Safety Code section 34177(g)
10 specifically requires a successor agency to “{e}ffectuate the transfer of housing funds and assets to the
:; appropriate entity designated pursuant to Section 341767 Indeed, the provision of law cited in the State
1 . Controtler’s order, Health and Safety Code section 34181(c), only gives the Oversight Board the authority
14 1o direct the Successor Agency to “[}eansfer housing assets pursuant to Section 34 176", ie,tothe
15 designated housing successor.
16 Clearly, where a city elects to act as the housing successor, as ocourred here, the law requires gl
17 I housing assets to be transferred to the city Thus, even ifthe Oversight Board hiad been in existence snd
18 | active at the time of the transfer in this case. which it was not, it would have had no discretion or authority
19 1 todirect the transfer of housing assets to any other entity. An order directing that asset transfers required
20 | by law be reversed so that the Oversight Board may simply order the assets transferred back to the City
21 | serves no legitimate purpose,
2 The State Controller did not have authority to make the chatlenged order, which invelved housing
23 assets. Also, because the housing assets in this case were properly transferred to the City as required by
24 Section 34176, the State Controlles’s order reversing the transfer wes unnecessary and improper. The
5 State Controller’s order therefore was pot made in comphiance with law, and was not supported by any
26 evidence. The Court grants the petition for writ of mandate and finds that petitioners are entitled o
. declaratory and injunctive relief on this issue. The Court finds and declares that the State Controlier’s
28

S
RULING ON SUBMITTED: MATTER
CASE NO 34-2013-80001450-CU-AM-GO
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ATTACHMENT V

1§ order dated March 14,2013 is invalid, and will issue a writ directing the State Controller to rescind the

2 | order, and an injunction directing the State Conérotler not to enforce it

3 mep! of Finance rs Re ing Cash Ho

N Fact:

3 The Court finds that the follewing ate the facts relevant to petitioners” challenge to DOF's ardets

. ragarding cash housing assels.

7 As stated above, on February 1, 2912, the Successor Agency transferred the former

8 Redevelopment Agency’s housing related assets to the City's pew Law and Moderate Income Housing

’ . Fund ®
10

The assets transferred ncluded $17,880,383 n cash, $12,906,497 in receivables and advances, and

:; $10,682,955 in property lield for resale, for a total of $41,469,835.°
13 On July 31, 2012, petitioners prepared and submitted to respondent DOF a Housing Assets
14 Transfer list as required by Health and Safety Code section 34176(a)2), showing al} assets transforred to
15 | the City in its role as the entity assuming the bousing functions of the former Redevelopment Agency."
16 ‘Pursuant to Health and Safety Code section 341 76(a)(2), respondent DOF fiad up to 30 days from

1 17 || the date of receipt of the hist to object to any of the assets or transfers of assets identified on the ist. On
18 | August31. 2012 respondent DOF issued a letter setting forth the results of its 1eview of petitioneis®
19 | Housing Assels Transfer list. “Based on a sample of line items reviewed and the application of law™,
20 || respondent DOF objested to one item, & consultant service contract execnted on September 22, 2011
21 | Respondent DOF did not object to any other iteins on the list."! DOF thersfore did not object tc any of the

22 § cash transfers.

3 Respondent DOF subsequently conducted a Due Diligence Review of the Successor Agency's

25 y See, Declaration of Debra Barletta, Financial Dfficer of the Suctessor Agency to the Redevelopment Agency of the
City of Fresno, paragraph 3

26 § °See, Evidence, Exhibit 29- City of Fresno Redevelopment Agency Asset Transfer Review prepared by the State
Comrollec’s Office, dated March 2013

74w See, Evidence, Exhibit i f
28 | " See, Evidence, Exhibit 12,

7
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ATTACHMENT V
1 | Low and Moderate Income Housing Fund, and a separate Due Diligence Review of the Successor
2 1 Agency’s Other Funds and Accounts, according to the process set forth in Health and Safsty Code section
38 3um 6(c}. The purpo.se of the Due Diligence Review was to determine the amount of cash avalable for
41 transfer from the Successor Agencies to the County Auditor-Controtler for disiribution to other taxmg
3 { entities.
6 On January {1, 2013, respondent DOF issued a leiter seting forth its determinstion in the Low
7 and Moderate Inconie Housing Fund review. The letter stated DOF's conclusion that “., the amount of
81 avauable cash in the LMIHF was 312,704 ag of January 31,7202, [0 The full $312,704 was transforred |
? to the Housing Successor on February 1, 2012, However, the Recognrzed Obhgation Payment Schedules
0 for the January 1, 2012 threugh June 30, 2013 periods only identified $144,17¢ in expenditures to be
]21 | funded by the LMIHF. Thereiore, Finance is adjusting the Jime 30, 2012 cash balance by only $168,534
; 3 ($312,704 - $144,170). [) The Agency’s LMIHF balance available for distribution to the affected taxing
14 || SAtities has been revised to §168,534.
15 On June 27, 2013, respondent DOF issued a letter setting forth its detervination in the Other

16 § Funds and Accounts review. The letter stated
17 “Cash transfers rotaling $17,567,681 to the City of Fresno Housing Succassor were initially
18 | disallowed. Per HSC section 341 76(a)(1), assets approved by Finance as an inclusion on the Housing
19 § Asset Transfor Form excludes any amounts on deposit in the Low and Modeate Incoms Housing Fund, or
20 § other Agency Funds, During the Mest and Confer process, it was determined that $7,975,191 has already
‘ 21 § been expended with approval from Finance and another $4,659,312 has been approved for expendture
2 during the January through Jure 2013 and July through December 2013 periods Therefore, Finance is
23 reversing $12,634,503 (§7,975,191 + $4,659,312) of the adjustment and mereasing the [Other Funds aid
24 1 Accounts] balance avaitable by $4,933,178 ($17,567,681 - $12,634,503). [{] Additional funding needed

23 for the remaining batances of the commitments and the Agency’s direct project costs should be requested

% in future Recogrized Obligation Payment Schedule (ROPS) on separate Jine slems 10 be paid out of the
27
98 | " See, Evidence, Exhibit 15.
g
a RULING ON SUBMITTED MATTEK
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1 1 Redevelopment Property Tax Trust Fund {RPTTF).* In a chart entit'ed “OFA Balances Avaifable for

2 | Distribution to Taxing Ennties”, the letter identified the amount of $2,933,178 as “Disallowed transfors™.”
3 Analysis:
4 In essence, DOF"s determinations addressed 2 portion of the $17,880,497 in cash housing assets
5 that previously had besn transferred to the City, gs the designated housiag successor to the former
6 Redevelopment Agency, on February 1, 2612 DOF’s two determinstions amotinted to a direstive to
L returit to the Successor Agency a portion of the amount previously tmnsﬁaned (totaling §5,101,732) on the
i ground that such amount was not presently needed to pay for enforceable heusing obiigations
d The Court finds that DOF exceeded its authority in making thess two deerminations. DOF
0 ) previously had determined that all of the $17,880.497 in cash transferred to the City as housing successor
:; . repiesented housing assets, This necessarily represented a determination that the cash, as 8 housing asset,
13 ¥ was encunbered by one or imore enfuzceable hous ng obligations. Once DOF made that determination, st
14 was precluded from making a contrary determination in the Due Difigence Review process.
15 Health anc Safety Code section 34176 governs the rreatment of housing assets of the former
16 redevelopment agency. As deseribed above, subsection (a)(1) of the statute provides that a city may elect

17 | toretain the housmg assets and functions previously peiformed by its redevelopment agency. If it does so, -
18 | 8soccurred here, the statute provides that the assets shall be transferred to the sity. Subsection (a)(2) then
19 | requires the housing successor (in this case, the City) to submit a Jist of Tiousimg assets that have been

20 || transterred, 2long with as explanation of how the assets meet the definition of “housing asset” contained in
21 | subdivision (o) of the stature. Subdivision (e} defings *housing assets” as cluding “any funds

2 _ encumbered by an enfurceable obligaiion to build or acquirs low- and moderate-income housing™.

23 ) Subsection (aX2) geves DOF up to 30 days to raise any objection to the list, and if a transfened asset is

24 deemed not to be a housing asset as defined in subdivision (e, it shai! be returned to the successor agency

% Under these provisions of law, DOF has specific statutory authority to review transfers of hous ing
26

assets to the housing successcr and to disapprove any transfer that does not involve & legitimate housing
27

28 | " See, Evidence, Exhibit 18,
2
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ATTACHMENT V

asset as defined in the statute. Tn conducting that review, DOF necessarily must determine whether a

2 § transterred asset is & “housing asser” within the meaning of Health and Safety Code section 34174(e), L.e.,
3 | DOF must determme whether the housing asset is encumbered by an enforceable obligation.
4 in this case, DOF exereised its statutory review anthority. It issuec a determination on August 31,
3 2012 that raised no objection o the transfer of any of the cash to the City. In making that determination,
6 _ DOF necessarily found that the cash tansferred to the City repiesettted a “housing asse” withan the
) meaning of Health and Safety Code section 341 76(e). and thus found that ali of the cash represented finds
8 | encumbered by an enforceable obligation to build or acquere low- and moderate-tcome bousing.
. Moreover, DOF’s June 27, 2013 determination recognized that it previously had approved the
. spending of $4,659,312 of the cash housing assets through the ROPS pracess, which reguired a finding
:}' that the expenses wete for enforceable obligations.'”” That determination also recognized that “remafhing
1;_ balances of the commitments and the Agenev’s direct project cosis” would be expended in the future
14 Thus, DOF implicitly conseded that virmally afl of the cash houstng assets wers needed for enforceable
15 obligations
16 In this proceeding, DOF has offered no evidence to show that the transferred funds were not

17 encumbered by ane or more enforceable housing obligations. Nor did DOF ever withdraw or modify its
18 { August31,2012 determination, The Court notes that Heaith and Satety Code section 34179.6(d), which
19 | sets forth DOF’s authority in the Due Diligence Review Process, does not explicitly state that DOF may
20 | 1ssue an order that effectively reverses previously-approved transfers of encumbered cash assets to the
21 { housing successor. The Coust acegrdingly concludes that DOF's August 31, 2012 determination

22 | approving transfer of cash housing assets 1o the City was firal and binding and could not be reversed, in
23

24 * Schedule C of the Housing Assets List, which lists nine separate types of housing built or acquired with
enforoeably obligated funds and states the amounts owed as enforceable obligations on sach type, 15 evidence that

25 supports DOF’s August 31, 2012 determination approving the transfer of the cash to the City, (See, Evidence,
Exhibit 1)

26 | '*In passing, petitioners argue that the City, acting as housing suctessor, was wot Jegully required to obtai DOF"s
approval for expendiures for housing purposes through the ROPS process, and state that such expenditures wers
27 | listed in the ROPS under protest. The issue of whether the City was required to submit a ROPS for housing
expenditires is not before the Court and is not material to the Court’s ruling in this watter. The Cowrr accordingly
28 | does not address that 1ssue in this ruling,

10
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whole oi m part, through a contradictory determination in the Due Diligence Review process.

The Court therefore grants the petition for writ of mandale and finds that petitioners are entitled to
declaratory and injunctive relief on this issue. The Court firds and declares that DOF’s January 14, 2013
and June 27, 213 determinations that cash housing assets in the possession of the City as housing
successor represent unencumbered assets available for distribution to taxing entities are invalid, in that
those determinations exceeded its authonty under the faw-and are not stipported by ihe evidenge, The
Court will 1ssue a wiit directing DOF to vacate thoss determinations, and an injunction diecting DOF not
to take any action to enforce them

The Court fiods that the following are the facts relevant to petitioners’ challenge to DOF*s
determination regarding the UTS receivable.

s July 2008, UTS executed a Drainage Facility Development Agreement with the Fresno
Metropohtan Flood Contrel District, 1n which the District agreed to reiraburse UTS for certmn costs
incurred by UTS for construction of a public storm drain, The District agreed to retmburse UTS from
future drainage foes received by the District from the local drainage area served by the drain.'

On or about March 17, 2010, the Redevelopment Agency of the City of Prasno agreed to advance
$58.970.00 to UTS to cover “the amount of monies Utility Tradler Sales puid in excess of storm drain fees

to canstruct a stortn drain on East Avenue”. UTS and the Redevelopment Agency agreed that the latier

would be reintbursed by the District. 'The parties memorialized this agreemeril on the face of a UTS |.
invoice, and the Redevelopment Agency paid $58 979.00 1o UTS."?

The former Redevelopment Agency recorded the disbursementto UTS as a receivable from the
District,”

On May 7, 2013, the Successor Agency, the District and UTS exesuted an Agreement of Excess

% See, Evidetice, Exibit 27
7 2
" See, Declaration of Debra Barleita. paragraph 7.
1t _
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1 § Credit Reimbursement under which UTS, with the District’s agreement, assigned excess credit

2 | reimbursement payments to the Successor Agency in the amount of $46,485.00 7
3 Cn June 27, 201 3, DOF issued a letter setting forth its determination hased on the Other Funds and
4 I Accounts Due Diligence Review. The letrer addressed the UTS receivable as follows
5 “Based or: the documentation provided for the East Avenue lmprivements project, an advance
§ receivable in the amount of 58,970 . .is not evidenced with a contract. Pursuant to the Drainage Facrity
)  Development Agreement dated July 8, 2008 between the Fresno Metropnlitar Floed Conteol District
g {District) and Utility Trailer Sales (Developer), the District was to reimburse the Developer for costs m
? excess of the drainags fee obligation. Hewever, on an invoice dated March 17, 2010, the former
10 Redsvelopment Agency {RDA) agreed to reimburse the Developer $58,970 on behalf of the District and
i; the former RDA would be reimbursed by the District, The former RDA hail agreed 1o make the payment
:3 to the Drevelopet as part of the Memotandur of Undetstanding between the former RDA and the
4 Developer dated April 15, 2008. The only agreement betwsen the Agency and the District is the
5 Assignment of Excess Credit Reimbursement Agreement dated May 7, 2013; however, the Agency no
16 1 longer has the suthority to enter nto agresments. Without a valid contract or repayment schedule with the
17 | District, this loan is considered payable on demand from the Distiict and should be included as part of the

18 1 June 30, 2012 balance. Per HSC section 34179.5(b)(1), "cash® and ‘cash equivalents® include payables on
19 || demand. As such, the [Other Funds and Accounts] evailable for aistribution to the taxing enfities will be
20 | mncreased by $58,970.%

21 ] Anglvsis;

2 Health and Safety Code section 34171 S(b)(1) provides, as DOF stated, that “payables on

23 | demand™ are canside;ed to be cash or cash equivalents for purposes of the Due Diligance Review. In this

24 case, however, there is no evidence to support the conclusion that the UTS receivable represented a

2264w See, Evidence, Exhibit 28. It 15 not clear why this amount differs from the amount stated in the 2010 invoire. The
parties do not address the discrepancy  The Count accordingly concludes that the discrepaney is aot material to its
27 analysis of this issue,

28 | * See, Bvidence, Exhibii 18.
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ATTACHMENT V

“payable on demamni™ Instead, all the evidence before the Court demenstrates that the LTS receivable
represented & three-party agreement between the Redevelopment Agency, the Distiet and UTS that
contempiated a future payment to be made upon the fulfillment of certain contingencies.

Specifically, the agreement provided that the District would remmburse exvess drainage costs from
fees the District would receive in the future, and that the reimbursement wotld go to the Redevelopment
Agency rather than to UTS when the District received such fee payments. The District thus diti not agree
to make paynient on demand, and the Redevelopment Agency did not have the right to demand payment
umtit the District actually received fees. There is no evidenss that the District has received the fee
payments, which would make the obligation curvently due. Thus, the evidence regarding the agreement
does not support DOF's conclusion that the receivable is a “payable on demand®. DOF's determination
that the recervabie should be treated as cash or a cash equivalent for purposes of the Due Diligence Review
therefore cannot be upheld

The Court accordmgly grants the petition for writ of mandate and finds that petitioriers are sntitled
to declaratory and ijunctive relief on this issue. The Court finds and declares that DOF’s June 27, 2013
determination that the UTS receivable is cash o1 a cash equivalent under Health and Safety Code section
34179.5(b)(1) for purposes of the Due Diligence Review is invalid. The Court will issue a writ directing
DOF to vasute that determination, and an injunction diresting DOF not to take any action to enforee it,

Downtown Stadium Agreement

Eacts;

The Coust finds that the following are the facts relevant to petitioners® claims regarding the
Downtown Stadium Agreement

On October 24, 2000, the City of Fresno and its former Redevelopment Agency entered into a
writen agreement entitied the “Downtown Spurts/Entertaininent Stadium Disposition and Development
Agreement”

The former Redevelopment Agency agreed to self property it owned 'n dowrtown Fresno to the

Y gee, Bvidence. Exhitne 21,
13
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I | City fora price of $710,000, which the City would pay by crediting that armount agpinst current
2 || Redevelopment Agency debis to the City.
3 The City agteed to design and construct a stadium on the property, financing construction through
4 1 the Fresno Joint Powers F.nancing Authonty (' JPA™), a joint powers authority created by the City Coungil
3 and the Former Redevelopment Agency m 1988. 2 Tne City was 1o entet into a Site Lease with the JPA,
g and the JPA was to enter into a Facilities Lease with the City, for the purpose of the JPA issuing bords in
7
an amount not to exceed $45,000,000 to finance construction of the stadium. The agreement provided that
8
the JPA would pledge the Facilities Lease payments from the City to pay down the debt on the bond
9
transaction, The agreement further provided chat the City anticipated pledging “any and 2lf legally
o _
availabie funds of the City’s general fund to pay the anpnual Facility Lezse payments, whick w:ll be
7y , '
- equivalent to the Bond Transaction debt service, to the JPA ™'
3 The agreament aiso provided for potential payments by the Redevelopment Agency, described as
14 the “Agency Ovoligation™. I the event that the City’s annual Facility Lease payment to the JPA exceeded
15 the stadium’s anpual revenues actually recetved by the Cily and certarn “pass through payments” of tax
16 1 imcrement rovenue from the Redevelopment Agency's four newest redevelopment project areas, the
17 | Redevelopment Agency agreed “...to reimburse or pay the City the excess amount, not to exceed
18 § $200,000 annually, from any legally avaslable revenves” *
19 On June 7, 2001, the JPA wsued bonds for the downtown stadium project. A copy of the Bond
20 § Official Statement Cover Page states that the bonds: “...are special nbligations of the (JPA], payable solely
21 | from and secured by a pledge of certain Revenues and other moneys pledged therefor on the Trust
22 | Agreement consisting primarily of Base Rentat Payments. . to be received by the [JPA] fiom the City
30 pursuant 1o 2 Facility Lease. .. Such Base Rental Payments are calcolated to be sufficient to pay the
H prircipal of and interest on the Bonds when due. The obligation of the City to make Base Rental
25
26 2 1d. page 7, Section 3
B :d, page 10, Sechon §
2T} %4 pages 15-17, Seotion 10{e).
28 34, page |7, Sectien 10{e).
t4
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1 § Payments is an obligation payable from any lawfully available finds of the Cigy ™

[*]

The City subsequently buili the stadium, which now serves as the home park For a miner league

3 | baseball tean and hosts other events. Prior to its dhssolution, the former Redevelopment Agency made

4 payments to the City under the agreement to supplement stadium revenues.”’

5 On August 21, 2012, the Successor Agency for the Redevelopmant Agency of the City of Fresno l'

6 subinitted a Recognized Obligation Payment Schedule ("ROPS™) or the period January 1, 2013 to June

i 30, 2013, item 3 of the RQOPS histed a projected payment of §140,743 for the Dowrtown Stadium

8 Agreement, and scuglit approval to make the paymeat with furds from the Redevelopment Propetty Tax

d Trost Fund {*RPTTI™M*?
. : On March 19, 2013, 1espondent DOF issued a letter stating its determunation with regard to this
:; { item. DOF denied the item on the following basis:
3 “Finance previously denied the item as HSC section 34171(d)(2) states that agreements, contragts,
14 ' or arvangements between the city that created the redevelopment agency (RDA) and the former RDA are
is . not enforceable. The Agency contends the stem 15 an enfarceable obligation because written sgreements
16 enteved inte at the time of tssuapce, but m wo event later than December 31, 2610, of indebtedness

17 | obhigations, and solely for the putpose of securing or repayiny those obligations may be deemed

1§ | enforceable. HSC section 24171(d)(2) states that written agresments entered into at the time of issuance,
19 | butin no event later than December 31, 2010, of indebiedness obligations, and solely for the purpose of
20 | securing or repaying those indebtedness obligations may be deemed snforceable obligations. However,
21 | the agreement was nct entered into at the time of the issuanve as the Disposition and Development

22 § Agreement between the City and the former RDA was dated October 24, 2000, and the bonds wete dated

23 { June 7,2001. Furthermare, the agreement was not solely for the purpose of sezuring or repaying the

24 indebtedness obhigations. The provisivns af HSC section 34171 apply. HSC section 34171{d)(2) staies
3 that agreements, contracis, or arrargements between the city, county, or eity and county that created the
26 '

3 See, Evidence, Exhibn 22

27 | ¥ gee. Declaration of Marlene Murphey, paragraph 25

a8 § ™ See Evidence, Exhibit6.

15
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1 | RDA and the former RDA are not enforseabie obligations. Therefore, thus ttem is not an enforceable

2 | obligation and is not eligible for Redevelopment Property Tax Trust Fund (RPTTF)"?

3 Analysis:

¢ The issus before the Court is whether respondent DOF correctly determined that the Downtown

> Stadim Agreement was not an “enforceable obhigation” for pu:poses of the redevelopment dissalution

f | 1aws 1FDOF's determiration was correct, DOF was also correct 1 disapproving the payment under the

; agreement petitioners claimed as ltetn 3 on the ROPS for January 1-June 30, 2013

9 Health and Safety Code section 341 7HAY2) applies directly to this case. The statute deciares that
10 the term “enforceable obligation™ dopes not inglude * .. any agreements, contracts, or arrangements

11 ' between thie city, county; or city and county that created the redevelopment agency and the former
12 | redeveiopment agency”™. The Downtown Stadium Agreement, as an agreement between the City and the
13 | former Redevelupment Agency, falls squarely within the terms of the statte, and therefore may not be

14 || considered an “enforceable obligation” unless an axception apphes

15 Health and Safety Code section 34171{d}2) doss contain a poteniial exception to the general vule
16 1 that agresments between a eity and its redevelopment agency may not be treated as enforceable
17 obligations, which 15 stated as follows: "However, written agreements entered into {A) at tie time of

18 1ssuance, but 1n no event later than December 31, 2010, of indebtedness obligations, snd (B} solely for the

I 19 purposa of securing or repaying those 1ndehtedness obligations may be desmed enfarceable obligations for
2 the purposes of this part.™
2_1 Petitioners conlend that the Downtown Stadivm Agreement falis within this exception. This
32 contention is not persuasive, for reasons of both timing and substancs
;i With regard to timing, the exception applies to agreements entered into at the time of issuance of

25 |  see, Evidence, Exhibit 7

36 | " Healih and Safety Code section 34171(d)2) contains another exception for toan apgreemems entered into between a
1§ redevelopment soency and {ne city, couirty o gity and county that created i, within two years of the dare nf creation
27 § oftheredevelopment agency  Patitioners do not conternd that this exccption applies, and it does not, because the City
created the Redevelopment Agency in 1959 {see, Declaration of Marlene Murphey, paragraph 2) and the agencius
ag || entered into the Downtown Stadium Agreement 1n 2000.

16
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“indebtedness obligations”. Subdivision {) of the siatute defines this term as meaning *.. bonds, notes,

certificates of participation, or other evidence of indebtedness, issued or delivered by ihe redevelopment
agency, or by 2 joint exercise of powers authority sreated by the redeveloprment sgency, {0 third-party
investors or bondholders to finance o1 refinance redevelopment projects underizken by the redevelopment

apency 1n compliance with the Community Redevelopment Law. " In this case, the bonds issued for

* stadium construgtion in June 2001 cuabify as "indebtedness obligations”, becnuse the bonds were issued to

third-parly mvestors or bondholders to finance downtown stadivm project. However, petitioners’
contention that the Downtown Stadium Agreement 1 an enforceable obligation under the exception
founders on the fact that the bonds were not issued until nine months after the City and the Redevelopment
Agency entered into that agreement.

Petitioners argue that the Downtown Stadium Agreement and the subsequent issuance of bonds
should be constdered as a single transaction, because the Downtown Stadium Agreement explicitly
contermiplated the 1ssuance of bonds. In essence, petitioners argue that the statutory language applying the
exception 1n subdivision (d)}(2) to agreements entered into “at the time of 1ssuance” of ndebtedness
obhgations shouid be interpreted as meaning agreements entered into “in connection with™, but not
necessarily “simultansoasly with®, the issuance of indebledness obligations.

The Court finds petitioners’ proposed interpretation of the statutory exception ta be unconvincing.
Tn this case, the City and the Redevelopment Agency sntered imto the Downtown Stadwm Agreement
agproximately nine months befora the bonds wese issued. To interpret the statutory language "af the time
of issuance” o upply te an action taken nine months before the issuance of bonds, as petitioners suggest,
stretches such language far beyond its reasonable and ordinary meaning. Indeed petitioners’ interpretation
could make an agreement between a city and its redevelopment agency into an “snforceable obligation”
even when bonds are issued many years afier the date of the agreement, as long as issuance of the bonds
was at least contemplated at the time of the agreement. Petitioners cite no evidence of fegislative intent
that would support such an expansive interprelation of the statutory Giming requiremeant, The Court

therefore finds no basis for adopting that interpretation here.

17
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ATTACHMENT V

With regard to substance, petitioners’ contemion that the Downtown Stadivm Agreement falis
within the terms of the exception in Health and Safety Code section 34171(d)(2) also fails. Pat(B)ofthe
exception provides that, 10 be considered as an enforceahie obligation, an agreement betwesn a
redevelopment agency and its sponsor city must be one entered into solely for the purpose of securing or
repaymng indebledness obl:gations

In this case, the City and the Redevelopinent Agency did not enter into the Downtown Stadsrm
Agreement solely for the purpose of secuzing or repaying projected bonds for the project. They also did so
for the porpose of transferring ownership ef the project site from the Redevelopment Agency to the City,
anid for the purpose of building a stadium on the property, which the parties beligved would help efiminate
blight in the project aren and provide jobs for the local ecunomy. Indeed, the contractusl revitsls contamed
in the agreement focus primasily on achieving such benefits. and only mention bond financing in one of
the seventeen recital paragraphs.”’ Bord financing thus appears to be the means of accomplishityg the

agreement to butd a stadium, rather than the sole or even migjor purpose of the agreement, The fact that

ithe Downtown Stadium Agresment had purposes other than solely securing or repaying indebtedness

obligatiens precludes those agreements from being considered entorceable obligations under Health and
Sarety Code section 34171(d)}(2)

Because the City and the Redevelopmest Agency did not enter into the Downtown Stadiuin
Agreement at the time of issuance of the bonds for the project. and did not enter into that agreement solely '
for the purpose of securing or tepaying the bonds. the Downtown Stadium Agreement may not be
considered an “enforceable obligatron™ under the provisions of Health and Safety Code section
34171(d)}2). The petition for wiit of mangate challenging respondent DOF s determination is therefore
denred, as are petitioners* requests for declaratory and injunctive reficf on this issve.

Conglusion
For the reasons stated above, the Court finds in favor of petitioners, and grants their requests for

declaratory, injunctive and writ of mandate reliel, with regard to the State Controller’s order, DOF's

¥ See, Evidence, Exhikit 20, pages 1-3, paragraphs A — Q.
18
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determinations regarding cash housing assets transferred to the City as housing successor, and DOF’s
determination regarding the UTS receivable. The Court finas in favor of 1espondents-and deniss
petitioners’ claims for relief with regard to DOF's determination regarding the Downtown Stadium
Agreement.

In accordance with Local Rules 2,07 and 2.15, couasel for petitioners is duected to prepare a
formal order granting declaratory and injunctive relief and the petiton for wrtt of mandate i pan, as
stated above, and denying such relief in part, meorporating this Court’s ruting a5 an extubit, and a separate
Jjudgment and writ of imardate; submut the order, judgment and writ to.all other counsel for apmoval as to
form in accordance with Rule of Court 3 1312(a}; and thereafier submit them to the Court for signature,

entry of judgment and 1ssuance of the writ in accordance witk Rule of Cowrt 3.1312(b),

DATED: Febiuary 11, 2014

Juded MICHAEL P. KEN
Supenor Court of Calrfojiua,
County of Sacramento
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(C.C.P, Sec. 1013a(4))

I, the undersigned deputy clerk of the Superior Court of California. County of
Sacramento, do declare under penalty of periury that I did this date place a copy of the above-
entitled RULING ON SUBMITTED MATTER in envelopes addressed to each of the parties, or
their counse] of record as stated below, with sufficient postage affixed therzto and deposited the
same in the United States Post Office at 720 9 Street, Sacramento, California.

JULIETE. COX, ESQ MICHAEL R. LINDEN
GOLDFARB LIPMAN Deputy County Coungel
1300 Clay Street, 11™ Floor 2220 Tulare Street, 5™ Floor
Qakland, CA 94612 Fresno, CA 93721

JEFFREY A. RICH
STEPHANIE F. ZOOK
Deputy Attorneyvs General
P.O. Box 944255
Sacramento, CA 94244-255¢

Superior Court of California,

County of Sacramento
Dated; February 11,2014 By. §
Deputy Clerk
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